Presentation Three

Contracting Out

The Relationship Between Contracts and Projects

A contract is a legally enforceable agreement.  The purpose of the contract is judicial review in the event of a disagreement between the parties. The essence of a good contract is its ability to be understood by a member of the judiciary. 

A judge may be assumed to be a lay-person in terms of the technical aspects of the contract, although knowledgeable in requirements and implications of law. It follows then, that for judicial review the contract should strive to make the technical issues as clear as possible-understandable not just to the project teams but to lay individuals as well.

Very few contracts are in fact brought before the judiciary for determination. Nonetheless, it is this ultimate test--against judicial criteria--that sets the pattern for contract administration.

Project planning documents help clarify contract elements. As such, a contract consists of the following elements:

1. A meeting of the minds

2.  Specific deliverables

3.Consideration

4. Force majeure





5.  Objectively Verifiable Indictors

The relationship of each of these to Logical Framework terms is briefly outlined in the following.

1. A meeting of the minds: The meeting of the minds, or intent, of a contract establishes for judicial review "why" the contract was entered into.  This includes knowing why the two parties have entered into a contract, their long-term objectives.  

From this one can analyze the activities of the parties of the contract to see If they were consistent with that “meeting of the minds (identified in the contract). Actions consistent with the meeting of the minds are consistent with the contract. 

Those that are inconsistent with the meeting of the minds may constitute breach of contract or non-performance. 

The meeting of the minds concept in contracts relates directly to the purpose and goals identified in the project’s planning document. The reason the project document always indicates “outputs” is in the hope that they will result in an agreement that the task is completed.

By implication, the contractor is expected to obey the “reasonable-person rule.”  That is the contractor is expected to all the things that any reasonable person would do given the resources available, and to add to the list of outputs in order to reach the agreed upon purpose. The contracting agent agrees to modify or add to the inputs in order to reach a modified “meeting of the mind” with regard to the purpose identified in the project document.

The purpose is the most important project focus. It facilitates the "meet1ng of the minds" by clarifying for the parties to the “contract" their long-term objectives.

In the development context, the parties to the contract are essentially the developing country, the sponsoring or donor agency (USAID, the World Bank, UNDP), the host country and the Contractor (NGO, For profit private firm, university).  The developing (host) country is usually considered the ultimate “client” of the contractor, although this is not legally binding if the contract is made with the donor agency.

Just as the contracting agent has a reasonable right to expect that the contractor will do all things that a reasonable person would do in order to achieve the contract’s purpose, so the contractor expects that the contracting agent will attempt to take all reasonable actions necessary to realize the overall goal of the activities. The contractor implicitly accepts a reporting responsibility to identify situations where the achievement of the purpose (and overall intent) of the contract will be met.

2. The Deliverables or Line Items: These under the contract are essentially the outputs. These are the things the contractor has agreed to produce, given that his/her input-level assumptions (money) are valid.

It is particularly important to note that the deliverables under a contract should be results, not activities (or inputs). Further, objectively verifiable indicators must be provided for each output with qualitative, quantitative, and time targets.

3. Consideration:   The essence of a contract is, particularly in terms of its equity provisions, “consideration”. What do a contractor and contracting agent each promise to provide each other.

The minimum guarantee is, of course. the inputs. On the one hand, the contractor agrees to provide technical personnel, commodities and undertake activities, etc. On the other hand, the sponsor agrees to pay the contractor certain fees, and may provide on-site support, etc. as agreed upon in the contract.

4.  Provisions for Force Majeure:  The project framework documents and the contract clarify force majeure by identifying those factors that would require re-analysis of the ability to perform, and by setting forth levels at which those factors become important.

-

The essence here lays the assumptions built into the agreement. At the input level, the contractor identifies the assumptions that he/she must make In order to guarantee his/her ability to produce his/her outputs. If the contractor needs to assume that the host government will provide ten vehicles and drivers, In order for him/her to produce his/her project outputs, but in fact only five are provided then we expect a corresponding reduction in the quantity or quality of outputs produced.

5. Objectively Verifiable Indicators: These are the indicators that determine if the terms of a contract have been met. Often statements in the contract on the goal, the purpose or the inputs may be open to different interpretations. To avoid a mis-understanding and to provide an objective means for recognizing what specific conditions will demonstrate successful achievement of the project objectives, the contract and associated planning documents must establish objectively verifiable indicators.

Indicators show the results of an activity (but they are not the conditions necessary to achieve those results). Indicators clarify exactly what we mean by our statement of the objectives at each level in the project planning document. 

-At Input level. we are only concerned with consumption of project resources 

-showing indicators at the purpose level are of particular importance so these are given a special name: End of Project Status (EOPS)

EOPS are of great importance and are the primary target of project efforts and discussion. A project is usually very complex so it is common to find that no single indicator is sufficient to describe the project achievement completely, so in determining the EOPS we apply the following principle:

-If all EOPS conditions are satisfied, then there would be no credible alternative explanation, except that the purpose of the project (and the contract) has been achieved.

-Good project design will include the conditions that demonstrate successful achievement of the Project Purpose.

PROJECT PURPOSE IN THE DEVELOPMENT OF AN OIL FIELD:     

Export oil.

EOPS

1. 50,000 Barrels of crude/day transferred to tankers at nearest port;

2. Quality of crude produced is competitive with that currently sold on world market.  To verify, one needs a) the purity of oil, b) the world price, c) price sold, d) amount sold
